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MADSEN, J.—Defendants Westlake Center Associates Limited Partnership
and Rouse-Seattle LLC (Rouse) and the City of Seattle (City), entered into a
contract providing a public easement to the City for access to the Monorail Station
located in downtown Seattle. Beth Sanders and William and Patricia Daugaard
(collectively Plaintiffs) filed a complaint for injunctive and declaratory relief
against the defendants for actions taken by Westlake Center security personnel

restricting their right to speech on February 15, 2003 inside the Westlake Center
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on property subject to the City’s easement. Several issues are presented in this
review including: whether the property subject to the City’s easement is a public
forum; whether the conduct of security personnel infringed on the Plaintiffs’ free
speech rights under the Washington Constitution; and whether Plaintiffs may bring
a facial challenge to the easement contract. We conclude that the property subject
to the City’s easement located in the interior of Westlake Center is not a public
forum, that Rouse’s oral policy in effect on February 15, which required persons
using the interior public easement to hold stick-mounted signs down, is a
reasonable regulation on speech, and that a facial challenge to the easement
contract is not available under the circumstances presented. Accordingly, we
affirm the trial court.
FACTS

On February 15, 2003, a demonstration against the U.S. war in Iraq was
planned for the Seattle Center. Prior to the demonstration, large numbers of
people entered Westlake Center in order to ride the monorail to the Seattle Center.
Among those entering Westlake Center were Plantiffs, Beth Sanders and William
and Patricia Daugaard. The Daugaards shared a sign, mounted on a stick, stating
“No War Around the World, No War in Iraq, Not in Our Name.” Sanders held a
sign, also mounted on a stick, reading “No Iraq War.” The lines for the monorail
were long and the Daugaards decided to find other transportation to the Seattle

Center. As they descended on the escalators they were asked repeatedly to lower
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their signs by the Westlake security guards. They declined to do so and proceeded
out of the Westlake Center. Ms. Sanders, holding her sign high for all to read,
decided to wait in the line. She was asked repeatedly by Westlake security to
lower the sign, but she declined. She was then advised that she was banned from
the Westlake Center. Eventually, she lowered the sign, resting the stick on the
ground. She then boarded the monorail. No formal action was taken barring
Sanders from the Westlake Center.

Defendant Rouse owns and operates Westlake Center, a privately owned
urban shopping mall in downtown Seattle. The City of Seattle contracts with the
Seattle Monorail Services, which is a private company, to operate the monorail, a
limited form of public transportation connecting the downtown area with the
Seattle Center. The City of Seattle owns the monorail station, attached to the
exterior of the third floor level of the Westlake Center. Westlake Center owns a
boarding platform that connects the station to the shopping center.

Annually, visitors at the Westlake Center exceed 8 million people;
approximately 2.4 million people access the monorail through the Westlake
Center. There are three access points for the monorail station: (1) an enclosed
staircase attached to the exterior of Westlake Center, (2) an elevator attached to
the exterior of Westlake Center, and (3) internal escalators ascending three floors
and a hallway that exits through a set of glass doors that open onto the monorail

station platform. All three of these options for reaching the monorail station were
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available on February 15, 2003.

Rouse, as owner of Westlake Center, executed an agreement with the City
of Seattle, granting the City an easement to the boarding platform and to the three
routes accessing the platform as described above. There are no signs or barriers
marking the boundaries of the areas subject to the easement. The particulars of the
easement are contained in the Monorail Operating and Easement Agreement
(Agreement). Clerk’s Papers (CP) at 138 (Ex. C). In part the Agreement provides:

(b) Associates, as Grantor, hereby grants to the City, as
Grantee, for the benefit of the Monorail Station, an easement in the
Monorail Station Platform and those portions of the Improvements
shown on Exhibit D as the Interior Accessway and Exterior
Accessway (as the same may be actually constructed pursuant to this
Agreement and the contract) (collectively “Accessways”) for the
purpose of pedestrian access between the Improvements and
Monorail Station, in accordance with the purpose for which said
Accessways are designed and subject to the provisions of Section 9
below.

Section 9 provides:

(a) Unless required by law, no person shall be permitted to
do any of the following in or about any part of the Easement Areas
without the consent of both of the parties:

(1)(A) With respect to the Accessways, parade, rally, patrol,
picket, demonstrate or engage in any conduct that might tend to
interfere with or impede the use of the Accessways or Monorail
Station Platform by persons entitled to use the same, create a
disturbance, attract attention or harass, disparage or be detrimental to
the interests of any of the retail or business establishments within the
Improvements; and (B) with respect to the Monorail Station
Platform, parade, rally, patrol, picket, demonstrate or engage in any
conduct that would tend to obstruct, hinder or impede the egress or
ingress to the Monorail System or Accessway.
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Id. at 142-44 (emphasis added).

In anticipation of the February 15 protest, Westlake Center security
personnel instituted an oral policy that would allow protestors with mounted signs
to enter the interior of the Westlake Center, using the easement to access the
monorail. However, security personnel were instructed to contact any person
within the Center holding a sign aloft, swinging a mounted sign, or otherwise
using a mounted sign in any way that appeared to threaten the safety of others in
the Center. CP at 116 (Decl. of Frank Kampsen). The oral policy in effect that
day differs from the written policy of the Westlake Center, Westlake Center Free
Speech and Public Safety Policy. CP at 135 (Ex. B). That policy provides for
public expression on the public plaza surrounding the Westlake Center, limited
only by the caveat that “[a]ffixing signs to Westlake Center and other acts of
vandalism are not permitted.” Id. at 136. Public expression inside the Westlake
Center is also permitted under the policy, but the policy “prohibits signs that are
affixed to poles or sticks and any other sign that poses a safety threat.” Id.
Finally, the policy provides for public expression on the monorail platform as
follows:

1. Westlake Center operates the elevated platform that serves as the

boarding area for the Seattle Center Monorail. The Center is

responsible for the safety of individuals on that platform. Anyone

who refuses to follow the instructions of Westlake Center employees

will be required to leave the platform.

2. Monorail riders may carry signs that are prohibited within

Westlake Center, but such signs must be held in a manner that
minimizes the danger they pose. For example, signs on yardsticks



No. 78579-1

must be carried low to the ground and close to the body of the

person holding the sign. Similarly, no sign may be held in a manner

that obstructs public passageways, that blocks views of exits, or that

otherwise threatens the safety of individuals riding the Monorail.

3. Monorail riders who wish to carry signs that are prohibited

within Westlake Center must travel to and from the elevated

monorail platform by using the elevator or the staircase that directly

connects the elevated platform to the ground.
CP at 137 (emphasis added).

During the day of February 15, Westlake security personnel observed
several incidents inside Westlake Center. CP at 118 (Decl. of Frank Kampsen). “I
personally witnessed several occasions on which patrons of Westlake Center were
nearly injured by mounted signs. These ‘near misses’ involved mounted signs that
people left lying on the floor as well as mounted signs that people wielded
carelessly as they walked through the mall, rode the escalators, and stood in line
for the Monorail.” Id. at 118.

Plaintiffs filed the current action in King County superior court on June 13,
2003 alleging violations of their rights to freedom of expression, to petition, to due
process, to freedom of assembly, and to equal treatment under the Washington
Constitution, article 1, sections 3, 4, 5, and 12 by Defendants Rouse and the City
of Seattle. On December 16, 2004, the trial court granted summary judgment to all
Defendants and denied Plaintiffs’ cross-motion for summary judgment. The trial

court held that the easement portion of Westlake Mall is properly characterized as

a nonpublic forum. As such, the restriction on mounted signs imposed by the oral
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Westlake Mall policy followed on February 15, 2003 was reasonable in light of
the purpose of the forum and all the surrounding circumstances. Alternatively, the
court ruled that even if the easement area inside the Westlake Center was a
traditional public forum, the restriction constituted a valid time, place, and manner
restriction. Finally, the court declined to consider Sanders’ overbreadth challenge
to the Westlake Center Free Speech and Public Safety Policy and the Monorail
Operating and Easement Agreement because it was untimely and the plaintiffs’
lacked standing.

Notice of appeal was filed in the Court of Appeals on February 2, 2005
and, on April 20, 2006, Commissioner Crooks signed an order transferring the
appeal to this court pursuant to RAP 4.4.

ANALYSIS

In this case we are reviewing a grant of summary judgment and thus, we
apply the same standard as the trial court. Stalter v. State, 151 Wn.2d 148, 155,
86 P.3d 1159 (2004); Clawson v. Grays Harbor Coll. Dist. No. 2, 148 Wn.2d 528,
536, 61 P.3d 1130 (2003). Summary judgment is appropriate “if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law.” CR 56(c).
Here, the facts are undisputed, and we decide whether as a matter of law summary

judgment was properly granted. Clawson, 148 Wn.2d at 536, 546.
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Plaintiffs contend that the trial court erred in granting defendants’ summary
judgment motion because the easement area inside Westlake Center is a traditional
public forum and the restriction on free speech imposed by the defendants does not
serve a compelling state interest and is not narrowly tailored as required in a
public forum. As a result, Plaintiffs claim their right to freedom of speech
guaranteed by the Washington Constitution, article I, section 5 was abridged.

Our state constitution provides that “[e]very person may freely speak, write
and publish on all subjects, being responsible for the abuse of that right.” Const.
art. I, § 5. In reviewing a free speech challenge to a government regulation, the
level of judicial scrutiny is determined by the category into which a specific type
of property falls. See, e.g., City of Seattle v. Mighty Movers, Inc., 152 Wn.2d 343,
350-51, 96 P.3d 979 (2004); City of Seattle v. Huff, 111 Wn.2d 923, 926, 767 P.2d
572 (1989). Therefore, an analysis of the “‘character of the property at issue’” is
necessary to determine the constitutional validity of a regulation that attempts to
limit expressive activity. Mighty Movers, 152 Wn.2d at 350 (quoting Perry Educ.
Ass’n v. Perry Local Educators’ Ass’ns, 460 U.S. 37, 44, 103 S. Ct. 948, 74 L. Ed.
2d 794 (1983).

Although this court has recognized that the free speech clauses of the state
and federal constitutions are different in wording and effect, we have adopted the
federal analysis to determine whether a particular class of public property is a

traditional public forum under our state constitution. See, e.g., Mighty Movers,
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152 Wn.2d 343; Huff, 111 Wn.2d at 928; Bering v. SHARE, 106 Wn.2d 212, 234,
721 P.2d 918 (1986); Collier v. City of Tacoma, 121 Wn.2d 737, 747-48, 854 P.2d
1046 (1993). Moreover, when interpreting our state constitution, we have held
that federal case law interpreting federal constitutional provisions is persuasive,
though not binding, precedent. Mighty Movers, 152 Wn.2d at 353.

It is well-settled that the government need not permit all forms of speech on
property that it owns and controls. U.S. Postal Serv. v. Council of Greenburgh
Civic Ass’n, 453 U.S. 114, 101 S. Ct. 2676, 69 L. Ed. 2d 517, (1981). At one end
of the spectrum are streets and parks which ““have immemorially been held in trust
for the use of the public and, time out of mind, have been used for purposes of
assembly, communicating thoughts between citizens, and discussing public
questions.”” Perry Educ. Ass'n, 460 U.S. at 45 (quoting Hague v. CIO, 307 U.S.
496, 515, 59 S. Ct. 954, 83 L. Ed. 1423 (1939)); Members of the City Council v.
Taxpayers for Vincent, 466 U.S. 789, 813, 104 S. Ct. 2118, 80 L. Ed. 2d 772
(1984). The Supreme Court has expressly “rejected the view that traditional
public forum status extends beyond its historic confines.” Ark. Educ. Television
Comm’n v. Forbes, 523 U.S. 666, 678, 118 S. Ct. 1633, 140 L. Ed. 2d 875 (1998).
Further, the Supreme Court has articulated an additional consideration for
determining what constitutes a traditional public forum: “a traditional public forum
is property that has as ‘a principal purpose . . . the free exchange of ideas.”” Int’l

Soc’y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 679, 112 S. Ct. 2711,
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120 L. Ed. 2d 541 (1992) (plurality opinion). In Mighty Movers this court applied
the federal test for determining a public forum, concluding that utility poles are not
a traditional public forum.

In a traditional public forum, the government may enforce a content-based
exclusion only if it can show that its regulation is necessary to serve a compelling
state interest and that it is narrowly drawn to achieve that end. Carey v. Brown,
447 U.S. 455, 465, 100 S. Ct. 2286, 65 L. Ed. 2d 263 (1980). The State may also
enforce regulations of the time, place, and manner of expression which are content
neutral, if the regulations are narrowly tailored to serve a significant government
interest, and leave open ample alternative channels of communication. Ward v.
Rock Against Racism, 491 U.S. 781, 791, 109 S. Ct. 2746, 105 L. Ed. 2d 661
(1989); Vincent, 466 U.S. at 805; Perry Educ. Ass’n, 460 U.S. at 45; Grayned v.
City of Rockford, 408 U.S. 104, 115,92 S. Ct. 2294, 33 L. Ed. 2d 222 (1972).
Under the broad language of article I, section 5, we have held that restrictions on
speech in a public forum can be imposed only on a showing of a compelling
governmental interest. Collier v. City of Tacoma, 121 Wn.2d 737, 747-48, 854
P.2d 1046 (1993) (citing Bering, 106 Wn.2d at 234).

There is a second category of fora consisting of public property which the
State has opened for use by the public as a place for expressive activity. The
Constitution forbids a state to enforce certain exclusions from a forum generally

open to the public even if it was not required to create the forum in the first place.

10
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Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269, 70 L. Ed. 2d 440 (1981)
(university meeting facilities); City of Madison Joint Sch. Dist. v. Wis.
Employment Relations Comm’n, 429 U.S. 167,97 S. Ct. 421, 50 L. Ed. 2d 376
(1976) (school board meeting); Se. Promotions, Ltd. v. Conrad, 420 U.S. 546, 95
S. Ct. 1239, 43 L. Ed. 2d 448 (1975) (municipal theater). As long as a state holds
the facility open to the public as a place for expressive activity it is bound by the
same standards as apply in a traditional public forum.

Finally, government property may be considered a nonpublic forum when it
is not a traditional public forum and has not been designated by government as a
forum for public communication. As the Supreme Court has observed, “the First
Amendment does not guarantee access to property simply because it is owned or
controlled by the government.” Greenburgh Civic Ass 'ns, 453 U.S. at 129. “The
State, no less than a private owner of property, has power to preserve the property
under its control for the use to which it is lawfully dedicated.”” Id. at 129-30
(quoting Greer v. Spock, 424 U.S. 828, 836, 96 S. Ct. 1211, 47 L. Ed. 2d 505
(1976)); Mighty Movers, 152 Wn.2d at 360 (“Utility poles are an essential part of
the City's power system and they have not been a traditional public forum nor have
they been historically held open to the general public.”).

We apply the same standard under article I, section 5 for speech in a
nonpublic forum as is applied under the First Amendment. Mighty Movers, 152

(X33

Wn.2d at 349. “Speech in nonpublic forums may be restricted if ““the distinctions

11
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drawn are reasonable in light of the purpose served by the forum and are viewpoint
neutral.””” Huff, 111 Wn.2d at 926, 928 (quoting City of Seattle v. Eze, 111
Wn.2d 22, 32, 759 P.2d 366 (1988) (quoting Cornelius v. NAACP Legal Def. &
Educ. Fund, Inc., 473 U.S. 788, 806, 105 S. Ct. 3439, 87 L. Ed. 2d 567 (1985))).
The State may also impose reasonable time, place, and manner restrictions. Perry,
460 U.S. at 46; Jacobsen v. Ill. Dep’t of Transp., 419 F.3d 642, 648 (7th Cir.
2005).

Generally, courts looking at the question of whether government owned
property is a public forum have considered whether a “principal purpose” of the
property is the free exchange of ideas, whether the property shares the
characteristics of a traditional public forum, and the historical use of the property.
See, e.g., United State v. Kokinda, 497 U.S. 720, 728, 110 S. Ct. 3115, 111 L. Ed.
2d 571 (1990) (plurality opinion) (distinguishing between walkway leading from
parking area to front door of post office “constructed solely to assist postal patrons
to negotiate the space between the parking lot and the front door of the post office”
and “thoroughfare” sidewalk running parallel to street and holding that the latter,
but not the former, is a traditional public forum, id. at 727); Jacobsen v. Bonine,
123 F.3d 1272 (9th Cir. 1997) (concluding that interstate rest areas are not public
fora because rest areas are “modern creations” and are “hardly the kind of public
property that has by long tradition . . . been devoted to assembly and debate”)

(internal quotation marks and citations omitted); Chicago Acorn v. Metro. Pier &

12
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Exposition Auth., 150 F.3d 695, 702 (7th Cir. 1998) (holding that Chicago’s Navy
Pier was not a traditional public forum because “the sidewalks [on the pier] are not
through-routes; they lead only to the pier facilities themselves . . . . The pier itself
is a discrete, outlying segment . . . rather than a right-of-way.”). Freedom From
Religion Found., Inc. v. City of Marshfield, 203 F.3d 487, 494 (7th Cir. 2000)
(“whether a property has historically been used for public expression plays an
important role in determining if the property will be considered a public forum.”);
United Food & Commercial Workers Local 1099 v. City of Sidney, 364 F.3d 738
749 (6th Cir. 2004) (“[t]here is no evidence in the record in this case that indicates
that Ohio intended to open up nontraditional forums such as schools and privately-
owned buildings for public discourse merely by utilizing portions of them as
polling places on election day”). In determining that utility poles do not constitute
a traditional public forum, this court in Mighty Movers considered whether a
principal purpose of utility poles is the free exchange of ideas, whether utility
poles share the characteristics of a traditional public forum, as well as the
historical use of utility poles. Id. at 358-59.

Initially, Plaintiffs contend that the “primary function and purpose”
standard set forth in International Society for Krishna Consciousness, 505 U.S.
672, and Mighty Movers, 152 Wn.2d 343, is mere dicta and flawed. They argue
that Rouse and the City must provide concrete evidence that free expression is

incompatible with the purpose of the property. Plaintiffs point to language in

13
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American Civil Liberties Union of Nevada (ACLU) v. City of Las Vegas, 333 F.3d
1092 (9th Cir. 2003) purporting to reject a “primary function and purpose”
standard (“The fact that the primary use of the property is not as a park or public
thoroughfare is irrelevant as long as there is no concrete evidence that use for
expressive activity would significantly disrupt the principal uses.” Id. at 1101-02
(emphasis omitted). Plaintiffs argue that whether expression is a principal purpose
of the easement is irrelevant and the location of the easement is immaterial.
Appellants’ Reply Br. at 6.

Plaintiffs contend that the focus in a public forum analysis, as announced
by the Ninth Circuit is two-fold: “[f]irst, and most significantly, there is a
common concern for the compatibility of the uses of the forum with expressive
activity . . . . Secondly, the case law demonstrates a commitment by the courts to
guarding speakers’ reasonable expectations that their speech will be protected.”
ACLU, 333 F.3d at 1100.

Applying what Plaintiffs assert is the forum test from ACLU, they contend
that there is no evidence that use of the easement here for expressive conduct is
incompatible with the primary use of the interior of the Westlake Center taken as a
whole. Plaintiffs also claim that the trial court erred in failing to consider their
expectation that picketing in the Westlake Center is protected.

Plaintiffs misstate the focus of the forum inquiry. First, requiring proof of

incompatibility between the expression and the function of the forum assumes that

14
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the property is a public forum. Cornelius, 473 U.S. at 808 (“In contrast to a public
forum, a finding of strict incompatibility between the nature of the speech or the
identity of the speaker and the functioning of the nonpublic forum is not
mandated.”). Further, it is incorrect to consider the primary use of the Westlake
Center. Rather, it is the purpose of the government property at issue that matters.
And, as to whether the court should consider the “speakers’ reasonable
expectations,” Plaintiffs takes this language from ACLU out of context. ACLU,
333 F.2d at 1100. Rather than applying a two-step analysis, which includes
speaker expectations as Plaintiffs assert, ACLU identified three factors that the
Ninth Circuit considers in determining whether an area constitutes a traditional
public forum: the actual use and purposes of the property, particularly its status as
a public thoroughfare and availability of free public access to the area; the area’s
physical characteristics, including its location and the existence of clear
boundaries; and the traditional or historic use of both the property in question and
other similar properties. Id. at 1101.

Even if Plaintiffs are correct that the Ninth Circuit has disapproved a
“primary function and purpose” inquiry, it is nevertheless a part of the test applied
by the United States Supreme Court and by this court in Mighty Movers. See, e.g.,
Kokinda, 497 U.S. at 728 (“The postal sidewalk was constructed solely to assist
postal patrons to negotiate the space between the parking lot and the front door of

the post office, not to facilitate the daily commerce and life of the neighborhood or

15
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city.”); United State v. Grace, 461 U.S. 171, 103 S. Ct. 1702, 75 L. Ed. 2d 736
(1983) (the location and purpose of a publicly owned sidewalk is critical to
determining whether such a sidewalk constitutes a public forum); Greer v. Spock,
424 U.S. 828, 835-37,96 S. Ct. 1211, 47 L. Ed. 2d. 505 (1976) (mere physical
characteristics of the property cannot dictate forum analysis; holding that even
though a military base permitted free civilian access to certain unrestricted areas,
the base was a nonpublic forum and the presence of sidewalks and streets within
the base does not require a contrary finding); Heffron v. Int’l Soc’y for Krishna
Consciousness, Inc., 452 U.S. 640, 650-51, 101 S. Ct. 2559, 69 L. Ed. 2d 298
(1981) (“the significance of the governmental interest must be assessed in light of
the characteristic nature and function of the particular forum involved”).

Whether or not a particular government easement warrants application of
forum principles will depend on the characteristics of the easement, the practical
considerations of applying forum principles, and the particular context the case
presents. Ark. Educ. Television Comm’n, 523 U.S. at 672-77 (“Claims of access
under our public forum precedents could obstruct the legitimate purposes of
television broadcasters”; holding that public broadcast programming is not a public
forum, id. at 674); First Unitarian Church of Salt Lake City v. Salt Lake City
Corp., 308 F.3d 1114, 1125, 1123 (10th Cir. 2002) (“To determine the easement's
nature and purpose, the question we address is whether expressive activity is

compatible with the purposes and uses to which the government has lawfully
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dedicated the property.”).

Applying the forum analysis here we note first that the easement is located
on private property, owned by Rouse and operated as a shopping mall. The City’s
interest is limited to the easement. The extent of an easement, like any other
conveyance of rights in real property, is fixed by the language of the instrument
granting the right. Olympic Pipe Line Co. v. Thoeny, 124 Wn. App. 381, 393, 101
P.3d 430 (2004), review denied, 154 Wn.2d 1026 (2005); S.0.C., Inc. v. Mirage
Casino-Hotel, 117 Nev. 403, 409, 23 P.3d 243 (2001). An easement must be
construed strictly in accordance with its terms in an effort to give effect to the
intentions of the parties. A party is privileged to use another's land only to the
extent expressly allowed by the easement. Mielke v. Yellowstone Pipeline Co., 73
Wn. App. 621, 622, 870 P.2d 1005 (1994). Trespass occurs upon the misuse or
overburdening of an easement. Brown v. Voss, 38 Wn. App. 777, 782, 689 P.2d
1111 (1984). The easement here is for a limited purpose: to provide pedestrian
access to the Monorail Station Platform.

As to the “function of the particular forum involved,” Heffron, 452 U.S. at
651, as noted above, the easement was granted only to provide “pedestrian access
between the Improvements and Monorail Station.” CP at 138 (Monorail Operating
and Easement Agreement, Ex. C). And, as Rouse points out, the monorail itself is
not a public forum. Eze, 111 Wn.2d at 31-32 (“[P]ublic transit is not a public

forum.”); Int’l Soc’y for Krishna Consciousness, 505 U.S. 672 (airport terminals
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are nonpublic forum). Further, the portion of the Westlake Center easement at
issue consists of a series of escalators and hallways ascending three stories and an
open area in the food court. These pathways are located inside a shopping mall
and must accommodate the movement of millions of Westlake Center customers a
year in addition to its use by monorail patrons. CP at 129 (Decl. of Brenda Klein).
Finally, while the Agreement provides for certain speech activities within the three
easements, the policy expressly “prohibits signs that are affixed to poles or sticks
and any other sign that poses a safety threat.” CP at 136 (Ex. B). In light of the
primary function and purpose of the easement, as well as its physical
characteristics, it cannot be said that a principal use of the interior easement is the
free exchange of ideas.

Next, we consider whether the property shares the characteristics of a
traditional public forum as well as the historical use of the property. Plaintiffs
urge that the easement here, as with the easement in ACLU, possesses the
characteristics of a traditional public forum. We disagree. In ACLU, a
public/private partnership consisting of the City and contributing Fremont Street
businesses spent $70 million tearing up the street and sidewalks to create one large
promenade now referred as the Fremont Street Experience. Following the opening
of the promenade, the ACLU of Nevada gathered to protest restrictions on free
speech activities. Theses restrictions were an incorporation of the Las Vegas

Municipal Code, which prohibited any form of solicitation in the Fremont Street
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Experience, including leafleting, unauthorized vending, and the unauthorized
erection of structures. ACLU, 333 F.3d at 1095. The ACLU sought an injunction
and a declaration that the restrictions were unconstitutional.

The Ninth Circuit concluded that the Freemont Experience is a public
forum, focusing on the fact that the Freemont Experience continues to play its
former role as a pedestrian thoroughfare. Id. at 1094. The court noted that the
Fremont Street Experience unmistakably possessed the characteristics of a
traditional public forum: “[t]he Fremont Street Experience was not only
historically a public forum, but also falls into the type of property that is
traditionally regarded as a public forum.” Id. at 1104. In contrast to the Fremont
Street Experience, the easement property here consists of a series of escalators and
hallways constructed to serve customers of a shopping center. And, unlike the
Fremont Street Experience, this property has never served as a public street or
thoroughfare.

Plaintiffs contend, though, that the easement here, as in First Unitarian
Church, is compatible with expressive activities because the property is
““dedicated to general pedestrian passage.’” Appellants’ Opening Br. at 13
(quoting First Unitarian Church, 308 F.3d at 1128). In First Unitarian Church,
the Tenth Circuit began its analysis by considering the language of the easement at
issue. The court noted that the express purpose for which the City retained the

easement was to provide a pedestrian throughway for the general public.
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Additionally, the court observed that the city council passed an ordinance
approving closure and sale of a street expressly contingent on the condition that
the City retain a perpetual pedestrian easement “planned and improved so as to
maintain, encourage, and invite public use.” First Unitarian Church, 308 F.3d at
1126 (internal quotation marks, emphasis, and citation omitted). Because the
purpose of the easement was not limited to ingress and egress to church facilities,
but intended for a broader public purpose than providing pedestrian passage, the
court found the easement distinguishable from those walkways that have been held
not to be public fora. Id. at 1127.

Unlike the easement at issue in First Unitarian Church, the only purpose of
the easement here is to provide ingress and egress to the monorail platform, not to
“maintain, encourage, and invite public use.” Id. at 1126. Moreover, the easement
in that case was located on property that had formerly constituted a public street.
As in ACLU, the court in First Unitarian Church placed heavy emphasis on this
aspect of the property in determining that the easement constituted a public forum.
In this case, the property over which the easement was granted has always been in
private hands—it was not a retained easement in property formerly owned by the
government as a public street or sidewalk as was the case in First Unitarian
Church and ACLU.

As Rouse and the City point out, the Westlake Center easement is more

similar to the walkway in Hawkins v. City and County of Denver, 170 F.3d 1281
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(10th Cir. 1999). In that case a group of union musicians gathered to picket and
distribute leaflets against the Colorado Ballet in the “Galleria” area of the Denver
Performing Arts Complex (DPAC). The City and County of Denver, which own
and operate the complex, halted plaintiffs’ demonstrations in the Galleria. The
Galleria, formerly a public street, is an open air, glass-covered pedestrian walkway
approximately 600 feet long, bounded on one side by two large theaters, and on
the other side by a parking garage and the Garner Galleria Theatre. A public right
of way lies at one end of the Galleria. The Galleria serves as the exclusive means
of ingress to and egress from DPAC events taking place in the arts complexes.
Several commercial establishments lease space within the confines of the facility.

The Tenth Circuit concluded that the Galleria is not a traditional public
forum, “for it is not a park, nor is it analogous to a public right of way or
thoroughfare. The Galleria does not form part of Denver’s automotive, bicycle or
pedestrian transportation grid, for it is closed to vehicles, and pedestrians do not
generally use it as a throughway to another destination. Rather, the Galleria's
function is simply to permit ingress to and egress from the DPAC’s various
complexes.” Id. at 1287.

Plaintiffs attempt to distinguish Hawkins, saying that the easement here is
so integrated into the City’s transportation grid and used as an unrestricted public
thoroughfare that it is indistinguishable from any city street or sidewalk.

Specifically, they contend, the Westlake Center easement provides access to
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commercial establishments, the adjacent sidewalks, a public plaza and the bus
tunnel, as well as the monorail, whereas the Galleria in Hawkins was a “pathway]]
to nowhere.”" Appellants’ Reply Br. at 10. Plaintiffs overstate the distinctions
between these cases. As noted earlier, the portion of the Westlake Center
easement at issue consists of a series of escalators and hallways ascending three
stories and an open area in the food court. Like the Galleria, Westlake Center is
not open to traffic. While the easement leads to the monorail station platform, the
easement itself is not a thoroughfare; it leads to the monorail station platform and
the monorail itself travels to only one location, the Seattle Center. And, the City
of Seattle contracts with the Seattle Monorail Services, which is a private
company, to operate the monorail, a nonpublic forum.

Plaintiffs also point to Venetian Casino Resort, L.L.C. v. Local Joint
Executive Bd., 257 F.3d 937 (9th Cir. 2001) for support. In that case a Las Vegas
casino, located on Las Vegas Boulevard South, sought a building permit to
construct a new facility, requiring widening Las Vegas Boulevard by one traffic

lane. The new lane of traffic would completely fill Nevada's right-of-way, leaving

! Plaintiffs urge this court to view the easement as not only providing access to the
monorail but also as a “pathway to the scores of commercial establishments housed in
Westlake shopping center.” Appellants’ Opening Br. at 38. However, the City’s only
interest in the easement is to provide access to the monorail—Westlake owns the property
over which the easement to the City was granted. Persons wishing to access the
commercial establishments within the Westlake Center do not do so through the right of
access granted to the City through its easement but do so by using the private property
that Westlake has developed for customer access.
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no remaining public right-of-way on which to locate a public sidewalk. The
sidewalk, therefore, had to be relocated onto the Venetian's property. Id. at 940.
The Venetian and the State signed an agreement providing that the Venetian
construct and maintain on its property a private sidewalk connecting to public
sidewalks on either side of its property for the purpose of providing unobstructed
pedestrian access. Id. at 940.

The court held Venetian’s sidewalk is a public forum. The court pointed to
the historically public character of the sidewalk, its continued use by the general
public, the fact that the sidewalk is connected to and virtually indistinguishable
from the public sidewalks to its north and south and was the only means for
pedestrians to travel along the Venetian's side of Las Vegas Boulevard. The court
also noted that the agreement dedicating the property demonstrated that the
property was intended for general public use. In sum, the court stated, “It is the
historical use of the sidewalk adjacent to Las Vegas Boulevard that is significant,
not the piece of land on which the replacement sidewalk had to be located.” Id. at
944,

Unlike the sidewalk in Venetian or the Freemont Experience in ACLU, the
easement here has not historically served as a public thoroughfare. The easement
is a recent construction. It did not replace a public sidewalk. It does not abut a
public street; rather it is fully contained within a private shopping mall. Unlike a

traditional sidewalk, street, or park, areas that have “immemorially been held in
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trust for the use of the public,” people do not gather on the escalators or the
hallway of the food court “for purposes of assembly, communicating thoughts
between citizens, and discussing public questions.” Hague, 307 U.S. at 515.

In sum, we conclude that the easement here is not a traditional public
forum, nor has the government opened its easement for use by the public as a place
for expressive activity. Accordingly, we hold that the interior easement is a
nonpublic forum.

(1313

Next, we consider whether the restriction imposed is “‘“reasonable in light

99999 11313

of the purpose served by the forum”’” and whether the restriction is “‘“viewpoint
neutral.””” Huff, 111 Wn.2d at 926, 928 (quoting Eze, 111 Wn.2d at 32) (quoting
Cornelius, 473 U.S. at 806). The restriction on speech complained of here was
promulgated by Westlake Center security in response to the February 15, 2003
protest. Thus, the test to be applied to the oral policy of requiring stick-mounted
signs to be held down is whether the regulation on speech is reasonable and not an
effort to suppress expression merely because public officials oppose the speaker's
view. U.S. Postal Serv., 453 U.S. at 130; Mighty Movers, 152 Wn.2d at 351.
Restrictions in a nonpublic forum are evaluated “in the light of the purpose of the
forum and all the surrounding circumstances.” Cornelius, 473 U.S. at 809.
Although Plaintiffs do not concede that the easement is a nonpublic forum, they

argue that even if the less protective standard for nonpublic forum speech applies,

the regulation nevertheless violates protected speech. This is so, Plaintiffs claim,
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because there is no proof that anyone has been hurt by a stick and, therefore, the
restriction is not reasonable. The trial court found that the restriction was a
reasonable response to safety concerns in the physically limited environment that
includes three escalators.

In Mighty Movers the City enacted an ordinance banning the posting of
signs on its utility poles to protect the safety of utility workers who must climb the
poles, to enhance public safety by promoting unobstructed vision for drivers and
pedestrians, to prevent damage to public property, and to enhance urban aesthetics.
Mighty Movers, 152 Wn.2d at 362-63. As in that case, Rouse instituted the oral
regulation in the interest of safety. A sign on a stick, held aloft, presents a safety
concern, particularly in the narrow confines of an escalator. Moreover, as noted in
the declaration by Frank Kampsen of Westlake Center security, “I personally
witnessed several occasions on which patrons of Westlake Center were nearly
injured by mounted signs. Those ‘near misses’ involved mounted signs that
people left lying on the floor as well as mounted signs that people wielded
carelessly as they walked through the mall, rode the escalators, and stood in line
for the Monorail.” CP at 118 (Decl. of Frank Kampsen).

Plaintiffs rely primarily on three cases for their contention that the
Defendant’s evidence of safety concerns is insufficient. First, Plaintiffs cite
Jacobsen v. City of Rapid City, 128 F.3d 660 (8th Cir. 1997). In that case the city

banned commercial news racks in the airport. The court, recognizing that the
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airport is a nonpublic forum nevertheless held that the ban constituted a violation
of free speech rights because the regulation was unreasonable and the city’s
justifications unsupported. The court observed that the city’s argument that news
racks interfered with airport maintenance was supported only by vague hearsay
testimony of complaints by airport cleaning crews. Further, it noted that the city's
concern that news racks were unstable or top heavy was not supported by evidence
of injury from Jacobsen's news racks. The court found that the city’s claim
regarding airport security was mere pretext and, though it found the city’s
contention that news racks detract from airport décor valid, that interest did not
justify a total ban. Looking at the issue more broadly, the court held that although
some of the City’s concerns were reasonable, those concerns did not justify a total
ban and that the airport’s concerns could be addressed with reasonable time, place,
and manner restrictions. Id. at 663.

In the second case cited by Plaintiffs, Jews for Jesus, Inc. v. Massachusetts
Bay Transportation Authority, 984 F.2d 1319 (1st Cir. 1993), the Transit
Authority imposed a total ban on leafleting. The authority contended that its
concern for passenger safety justified the ban. In particular, it claimed that
leafletting caused obstacles, threatened public safety by disrupting passenger flow,
and created litter. The court acknowledged that public safety is a substantial
government concern that can justify incidental infringement of protected speech.

Id. at 1324. However, there was no evidence that the concerns cited by the
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Authority justified a total ban on expression. /d. Similarly, in the third case cited
by Plaintiffs, Springfield v. San Diego Unified Port District, 950 F. Supp. 1482
(S.D. Cal. 1996), the restriction at issue was a total ban on conducting or
participating in any speechmaking and/or proselytizing, carrying, displaying or
causing to be displayed any signs or placards, and distributing any literature,
pamphlets or other printed material. Id. 1491. The court held that the ban against
leafleting was unconstitutional under International Society for Krishna
Consciousness, 505 U.S. 672. Further, it observed that the prohibition against
proselytizing was not content neutral and that the ban on signs was not limited by
the size, shape, or description of the sign.

We find these cases inapposite. In each case the courts held that the
evidence was insufficient to justify a total ban on expression. Unlike the ban at
issue in those cases, the regulation here did not completely ban the signs; it merely
required persons carrying signs mounted on sticks to hold the sticks down. These
cases do not suggest that the evidence presented here to justify the oral regulation
is in any way insufficient.

Additionally, there were alternate channels of communication. See Perry
Educ. Ass'n, 460 U.S. at 53-54. As noted, the interior easement is only one of
three public access points for the Monorail Station platform. The regulation at
issue was not applied to those alternate access points. Thus, a person wishing to

access the monorail had other convenient alternatives to which the sign limitation
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did not apply. Accordingly, we hold that the oral policy requiring persons using
the interior public easement in Westlake Center to hold stick-mounted signs down
is a reasonable regulation on speech and not an effort to suppress expression.

Next, Plaintiffs claim that the speech restrictions contained in section
9(a)(1)(A) of the easement agreement are overbroad. As noted earlier, the
Agreement prohibits conduct that may “create a disturbance, attract attention or
harass, disparage or be detrimental to the interests of any of the retail or business
establishments within the Improvements; and (B) with respect to the Monorail
Station Platform, parade, rally, patrol, picket, demonstrate or engage in any
conduct that would tend to obstruct, hinder or impede the egress or ingress to the
Monorail System or Accessway.” CP at 144 (Ex. C).

Here, the conduct complained of stemmed from the February 15 conduct of
the Westlake security team. The policy that was enforced against the Plaintiffs
was promulgated specifically for dealing with the demonstration planned for that
date. The policy being enforced is not contained in the easement agreement.
Under the circumstances, we hold that an overbreadth challenge to the easement is
unavailable to the Plaintiff.

In Members of the City Council v. Taxpayers for Vincent, 466 U.S. 789, the
Court noted that the facial overbreadth doctrine represents an exception to the
general rule that “a litigant only has standing to vindicate his own constitutional

rights.” Vincent, 466 U.S. at 796. As the doctrine developed, however, the Court
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recognized that the overbreadth doctrine itself “might sweep so broadly that the
exception to ordinary standing requirements would swallow the general rule.” Id.
at 799. Ordinarily the overbreadth rules apply to avoid the chilling effect from the
threat of enforcement. “Because of the ‘sensitive nature of protected expression,’
and the need to prevent criminal sanctions from chilling constitutionally protected
expression, both this court and the United States Supreme Court have fashioned a
special standing rule.” O’Day v. King County, 109 Wn.2d 796, 803, 749 P.2d 142
(1988).

As the language of O’Day suggests, the overbreadth rules have been applied
in situations where there is a punitive government law or regulation. Plaintiffs
have cited no case in which a contract for an easement, (an interest in property),
which is not a positive law and which carries no punitive sanctions, is subject to
these rules. Although Plaintiffs point to Westlake Center’s “banning” policy,
which mall security may employ to address unwanted behavior in the Center, it is
not a part of the easement agreement and constitutes only a policy of the Westlake
Center.

In addition, in order to invoke the special standing that the overbreadth
rules convey, the Plaintiffs should, at a minimum, have been affected by the rule
or regulation they challenge. As noted, the rule being applied by the Westlake
Center security personnel on February 15 regarding stick-mounted signs was not

contained within the easement. Accordingly, we hold that Plaintiffs lack standing
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to challenge the speech policies contained within the easement on the basis of
overbreadth.

Finally, Plaintiffs contend that the restriction on carrying stick-mounted
signs was an unconstitutional prior restraint on protected expression.? “Prior
restraints are ‘official restrictions imposed upon speech or other forms of
expression in advance of actual publication.”” JRR, Inc. v. City of Seattle, 126
Wn.2d 1, 6, 891 P.2d 720 (1995) (quoting City of Seattle v. Bittner, 81 Wn.2d 747,
756, 505 P.2d 126 (1973) (citing Thomas I. Emerson, The Doctrine of Prior
Restraint, 20 L. & Contemp. Probs. 648 (1955)). While under the First
Amendment “a system of prior restraint is not presumptively unconstitutional,”
JRR, 126 Wn.2d at 6 n.4, a prior restraint is unconstitutional per se under article I,
section 5; JRR, 126 Wn.2d at 6; O ’Day, 109 Wn.2d at 804.

Plaintiffs contend that the restriction here constituted a prior restraint on
speech. However, not every regulation of speech is a prior restraint. Regulations
that do not ban expression but instead impose valid temporal, geographic, or
manner of speech limitations are analyzed as time, place and manner restrictions.
Ino Ino, Inc. v. City of Bellevue, 132 Wn.2d 103, 126, 937 P.2d 154 (1997); State
v. Coe, 101 Wn.2d 364, 373, 679 P.2d 353 (1984). Where a nonpublic forum is

involved, speech may be restricted by reasonable time place and manner

? Plaintiffs also contend that other restrictions in the easement agreement constitute a prior
restraint. For the same reasons that we decline the conduct an overbreadth analysis we
also decline to extend our prior restraint review to the restrictions in the agreement.
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restrictions, and by distinctions that are reasonable in light of the purpose served
by the forum and are content neutral. Huff, 111 Wn.2d at 926, 928; see Perry, 460
U.S. at 46.

The oral policy requiring persons using the interior easement to hold stick-
mounted signs down was not a ban on speech, but instead imposed valid time,
place and manner restrictions. The policy was content neutral. The manner of
speech was regulated for the protection of other persons using the Center and to
keep the easement passage open and accessible. This limitation was especially
important because escalators, which must be traveled carefully, form a significant
part of the easement. The geographic location was also validly limited because
while signs had to be lowered in the Center itself, they could be carried aloft on
nearby public sidewalks outside of and adjacent to the Center. We hold that the
restriction in effect on February 15 regulating the manner in which stick-mounted
signs could be carried constituted a valid time, place and manner restriction in a
nonpublic forum, not a prior restraint.

We affirm the trial court.
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